Confidentiality Vs. State Law Requirements

(from the corporate attorney for the General Board Church of the Nazarene)

Paragraph 433.14 of the Manual imposes a requirement of confidentiality on minister
communications:

It shall be the duty of every minister of the Church of the Nazarene to hold in trust and
confidence any communication of a confidential nature given to him or her by a counselee of
the congregation while he or she is acting in his or her professional character as a licensed or
ordained minister of the Church of the Nazarene. The public dissemination of such
communication without the express written consent of the declarant is expressly condemned.
Any Nazarene minister who violates the above regulation subjects himself or herself to the
disciplinary sanctions set forth in Part VI, Subsection V of this Manual.

On the other hand, all 50 states have a child abuse reporting law requiring designated persons
to report known or reasonably suspected incidents of child abuse to a designated state
agency. State laws designate certain persons as “mandatory reporters”, and ministers are
mandatory reporters in many states. Some states exempt ministers from reporting child abuse
if they learn of the abuse in the course of a conversation protected by a minister—
communicant privilege. Ministers may even face criminal and civil liability for failing to report
child abuse where they are required to do so and no privilege is recognized.

State law may not recognize a privilege for every communication which the Church of the
Nazarene regards as confidential under Manual paragraphs 433.14. As a result, it is imperative
for ministers to know (1) whether they are mandatory reporters of child abuse under their
state law, and (2) whether they are required to report even if they learn of the child abuse in
the course of a conversation that is protected by a minister-communicant privilege.

State laws are subject to change. Many states have pending proposed changes to
child abuse reporting requirements. Advice should be sought from an attorney
familiar with local law.

Following are some generally applied notes:

1. Most states classify persons as mandatory or permissive reporters of child abuse.
Mandatory reporters are legally required to report known or reasonably suspected
cases of child abuse, and they face criminal penalties (normally a misdemeanor) for
failing to do so. Permissive reporters are persons who are not mandatory reporters.
They are permitted to report, but are not legally required to do so.

2. Some states do not list “ministers” as mandatory reporters. However, this does not
mean that ministers are not mandatory reporters. Ministers are mandatory reporters
in any state that makes “any person” a mandatory reporter of child abuse. In other
states, ministers may be mandatory reporters if they perform the duties of one of the
specified categories of mandatory reporter. For example, a minister may be a
mandatory reporter because he or she is a teacher or administrator at a church-
operated school, or serves as a counselor.



Some states include within the definition of a mandatory reporter “a person rendering
spiritual treatment through prayer in accordance with the tenets of a well-recognized
religion.” While this language has seldom if ever been defined by statute or interpreted
by the courts, it is reasonable to assume that it refers to Christian Science
practitioners and other religious leaders who perform a role analogous to physicians
(who are mandatory reporters in all 50 states). It is doubtful, but not certain, that a
minister who merely prays with a sick child would come within this definition.

All states define a “child” as a person under the age of 18.

Mandatory reporters who know of an incident of child abuse, or who have reasonable
cause to believe that such an incident has occurred, are subject to criminal penalties if
they do not comply with their state's child abuse reporting law. Generally, the penalty
for noncompliance is a misdemeanor.

Most states provide child abuse reporters with limited immunity from liability in the
event that a report of child abuse proves to have been false or is not substantiated.
Limited immunity means that the reporter cannot be liable unless the report was made
with malice.

In many states, mandatory reporters are required to report child abuse only if they
learn of it in the course of performing their professional duties.

State law may provide that certain minister—communicant communications are
privileged and exempt from disclosure under child abuse reporting requirements.
Several state child abuse reporting laws provide that no child who is being treated
solely by spiritual means through prayer in accordance with the tenets and practices of
a recognized church shall, for that reason alone, be considered to be an “abused”
child.



